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IMN THE UNITED STATES DISTRICT COURT
FOR THE NORTHEEN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN THE MATTER CF THE EXTREADITION
No. 96 M 285

Magistrate Judge

)
'
OF }
]
1 Arlander Keys

EDWARD MAZUR
MEMORANDUM OPINION AND ORDER
The United States Department of Justice, on behalf of the
Republic of Poland, seeks the extradition of an American citizen,
Edward Mazur, to face charges in Poland that he incited the
marder of the country’s top law enforcement cfficial, Marek
Papala, who was gunned down in June 13%8. After painstaking:iy
reviewing and considering the documents and materials submitted
by the government, via the State Department, and after
considering the evidence introduced by Mr. Mazur and by the
government at the hearing in this matter, as well as the well-
crafted oral and written arguments of counsel on both sides of
the issue, the Court finds that the government’s evidence falls
short of estahlishing probable cause to believe that Mr. Mazur
committed the crime charged.
BACKGROUND & FROCEDURAL HISTORY
3. The Extraditicn Process
The extradition process is governed by the provisions of the
federal extradition statute, and by the relevant treaty - in this

case, the Extradition Treaty between the United States and the
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Republic of Poland. Both require the country seeking extradition
- the “Reguesting State” - to submit a request “through proper
diplomatic channels.” 18 U.S.C. §3181 et seqg.; Extradition
Treaty, Article 9, paragraph 1. The request must “be supported
by sufficient ewvidence to show that the individual i1s the person
sought for the crimes charged, that the crimes are among those
listed as extraditabkle offenses in the Treaty and that there is
sufficient justification for the indiwvidual’s arrest had the
charged crime been committed in the United States.” FEain v.
Wilkes, 641 F.2d S04, 508 {7th Cir. 1981). Specifically, the
Extradition Treaty with Poland reguires the Requesting State to
submit: documenta, statementa, or other types of informaticn
whnich describe the identity, natiomality, and probable locatiocon
of the perscn soucht; information descrikbing the facts of the
offense and the procedural history of the case; the text of the
law describing the essential elements of the offense for which
extradition is reguested; the text of the law prescribing the
punishment for the offense; a statement of the provisions of law
describing any time limit on the prosecution or enforcement of
the penalty for the offense for which extradition has been
scught ; and a copy of the warrant or order of arrest, if any,
issued by a judge or other competent authority, as well as a copy

of the charging document, if any. Extradition Treaty, Article 2,

1MHz-3.
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If the State Department approves the regquest, the papers are
then forwarded to the U.5. Attorney’s cffice in the district
where the person sought ("the Relator”] may be found; the U.S.
Attorney may then file a complaint and seek an arrest warrant
from a magistrate judge. If a warrant issues, the magistrate
judge then conducts a hearing tc determine whether there is
sufficient evidence to sustain the charge under the provisions of
the treaty. Id.

An extradition court exercises very limited authority in the
overall process of extradition; *“[e]xtradition is a matter of
foreign policy entirely within the discretiorn of the executive
branch, except to the extent that the statute interpcses a
judicial function.” Lopez-Smith v. Hood, 121 F.3d 1322, 1326 {Sth
Cir. 1997) (citing In re Metzger, 46 U.S. (5 How.] 17&, 188, 12
L.Ed. 104 (1847}}. Under the statute, if, after evaluating the
evidence presented, the magistrate judge determines that the
offense charged is within the treaty’s terms and that probable
cause exigsts to beliewve that the Relater committed that offense,
then he certifies the matter to the Secretary of State, who has
sole discretion to determine whether or not the extradition
ghould proceed to fruition. Eain, 641 F.2d at 508. If, on the
other hand, the magistrate judge determines either that the

offense charged is not within the treaty, or that probable cause

does not exist, the magistrate judge will so certify. Id.
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B. Proceedingg in thig Court

On October 19, 2006, the United States Attorney’'s Office
filed a complaint seeking the provisional arrest and extraditicn
of Edward Mazur, a citizen of both the United States and Poland.
The complaint charges that,

[oln February 1, 2005, the Regicnal Court for Warsaw

S¥odmiedcie, II Criminal Department, Presiding Judge

Joanna Zaremba, issued a provisional arrest warrant in

the Requesting State for Edward Mazur for the crime of

enticing Artur Zirajewski in April 1%98, jointly and in

conspiracy with another perscn, to perpetrate the crime

of the murder of Chief Superintendent Marek Papala,

of fering him in return for the perpetration of this

crime a sum of forty thousand U.S. dollars, an offenge

specified in article 18§1 of the Criminal Code of 1969

in connection with article 14881 of the Criminal Code

of 1%&39.

Complaint, 91.

1. The Governmernt’s Submissgion in
Support of the Extradition Regquest

along with the complaint, the government submitted five
volumes of original documents from the State Department. Volume
I consists of the Declaration of Jacck K. Cogan, an Attorney-
Adviser in the Office of the Legal Adviser for the Department of
State, Washington, D.C., and the person charged with handling Mr.
Mazur’s extradition case. See Government's Submission, Volume I;

Relator’'s Exhibit 1%, pp. 0012-0013." In his declaration, Mr.

'Relator’s Exhibit 19 is just a copy of the government’'s
five-volume submission with Bates numbers added to each page; for
cace of reference, the Court will cite to this exhikit, either in
additicn to or instead of the original documents, which do not
contain Bates numbers.
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Ccgan represents that the offense for which extraditicn is sougnt
igs covered under Article 2 of the Extradition Treaty between the
tinited States of America and Poland signed on July 10, 1%%6& and
entered into force on September 17, 19%%; he attaches ccopies of
the Treaty, along with copies of Diplomatic Note No. 35-5-05,
dated April 4, 2005, which formally requested Mr. Mazur's
extraditicn. See Volume I; Relator’s Exhibit 12, p. 0013.

The Treaty provides, at Article 2, as follows:

1. An offense sghall be an extraditable cffense if

it is punishable under the laws in both Contracting

States by deprivation of likberty for a maximum period

of more than one year or by a more severe penalty.

2. An offense shall also be an extraditable

offense if it consists of an attempt to commit, or

participation in the commission of, an offense

described in paragraph 1 of this Article. Any type of

aggociation to commit offenses described in paragraph 1

of this Article, as provided by the laws of Poland, and

conepiracy to commit an offense described in paragraph

1+ of this Article, as provided by the laws of the

United States, shall alsc be extraditable cffenses.
See Extradition Treaty Between the United States of America and
the Republic of Poland, July 10, 1996, Art. 2, 1 1-2 {attached
as Government Exhibit 2(I)?; Relator's Exhibit 19, pp. 0026-
Qo227 .

Diplomatic Note No. 35-%-05 states that Mr. Mazur, who wasg

bhorn on Octeober 25, 1%46 in Poland, is

*The government numbered its exhibits such that each volume
starts anew with exhibit 1; to make things clear, when citing to
the government's exhibits, the Court will note the wolume number
in parentheses after the exhibit number.

5
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suspected of the crime of instigation to murder, which
was committed in Poland. This crime is specified in
article 18, paragraph 1 in connection with article 148,
paragraph 1 of the Penal Code.
The offense Mr. Edward Mazur is suspected of
corresponds with this described in the article 2 of the
Treaty of Extradition between the Republic of Poland
and the United States of America.
gee Sovernment’s Exhibit 1{I); Relator's Exhibit 1%, p. 0C1l4.

Article 18, paragraph 1 of the Polish Criminal Code, which
ig attached, in Volume II, to a certified translaticon of a letter
from Andrzej Kepiriski, Head of the Department of Tnternational
Legal Affairs at the Ministry of Justice, states that "lalny
person who, wishing another to commit a prchibited act, induces
him/her to do so, is liable for incitement.” Government’s
Exhibit 3(II!: Relator's Exhibit 19, p. 004%. The regulaticns
submitted by the government indicate that the principal penalties
for the crime of "incitement” are “imprisonment,” *limitation of
liberty” and "fine,” though they do not specify what term of
imprisonment may be imposed. See Exhibit 3(IL); Relator’'s
Exhikit pp. 0045-0050.

Volume III of the government's submission consists of the
formal request for provisional arrest and extradition, extracts
from interviews of witnesses, the decision on provisional arrest

issued by the Regional Court in Warsaw, the all-points bulletin

and other related records tc support the extradition reguest.

The documents were certified by Lisa Piascik, the Consul General
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of the United States in Warsaw, on March 31, 2005.

In the Reguest for provisional arrest and extradition, dated
March 25, 2005, the appeliate prosecutor’s office in Warsaw
stated, in support of the request, that:

in April 1998 in Gdarsk, jeintly and in conspliracy with

ancther, [Mr. Mazur] induced Artur Zirajewski to commit

a crime of murder of chief superintendent Marek Papaia,

offering him in return for perpetration of this offense

the amount of 40,000 American dollars, that is an

of fense under article 18 paragraph 1 in connection with

article 148 paragraph 1 of the Criminal Code of 1969,

See Covernment Fxhibit 2{III); Relator’s Exhibit 1%, p. 0163.
The request also includes a summary of the evidence collected in
the course of the investigation. In particular, the letter
states that, according to Artur Zirajewski, Mr. Mazur met Mr.
Zirajewski, Nikodem Skotarczak and Andrze] Fielinski (a.k.a.
Slowik] in April 1998 in Gdansk; at that meeting, Mr. Mazur
showed Mr. Ziraiewski a photograph of Marek Papala and cffered
$40,000 U.S. for his murder. See Relatcr's Exhibit 12, p. Clé&4.
The letter alsc indicates that Mr. Zirajewski “was arrested on
april 29, 1998, on charges of having perpetrated cther cffenses,
and has since been in investigative custedy.” See Relator’s
Exhibit 19, p. 0165.

The reguest letter also details that an anonymous informer
tipped the police that Rafal Kanigowski and Marcin Puczyiskil

could have been involved in CGeneral Papala's murder; Mr.

Kanigowski was murdered in September 1598, but Mr. Puczynsk:,
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when interviewed, testified that, on instructions from Mr.
Kanigowski, he drove Mr. Kanigowski many times during the months
of May and June 1998 in the region of General Papala’s house,
where Mr. Kanigowski was supposedly locking for two Daewoo EHspero
cara - cne green and one red; such cars were at General Papala's
disposal. See Relator's Exhibit 19, p. 0i65. Mr. Puczynski also
identified Mr. Mazur as someone with whom Mr. Kanigowski had
contacts. Id.

Finally, the request states that, *[oln February 1, 2005,
the Regional Court for the Capital City of Warsaw issued a
resolution under file reference number II Kp 212/0% on
provisional arrest of Edward Mazur for a period of 14 days from
the date of apprehension,” and that *[tlhe Appellate Prosecutor’s
office in Warsaw on February 2, 2005 put out an all-points
bulletin on Edward Mazur.” See Relator's Exhibit 1%, p. 01&6.

Volume IXI alsc includes extracts from records of interviews
of Artur Zirajewski, Andrzej Zielirski, and Marcin Puczvyiski.
The record includes fourteen statements from Mr. Zirajewski; the
following summarizes each, as it relates to Mr. Mazur and the

rmurder of General Papala.

The April 10, 1599 Statement:
in this statement, Mr. Zirajewski indicated that he
“possess [es] information that may clarify the death of General

Papala. He stated that, in March or April 1998, he went to
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Gdansk with Tomek Nowosad, who had an appointment; after talking
with the man he was meeting, Mr. Nowosad told Mr. Zirajewskl that
he “accepted a good contract for some ‘big dog’ from the
capital,” which Mr. Ziraiewski took to mean that he was going to
¥ill a police officer. Exhibit 19, p. 0172. Mr. Zirajewski
stated that, several days later, he met with Nikocdem Skotarczak
at the Marina Hotel; he stated that a total of & pecople attended
the meeting: Mr. Bkotarczak, Mr. Tomek, Mr. Zirajewski and three
men unknown to him; he said nothing about Mr. Mazur. He stated
that Tomek and the men unknown to Mr. Zirajewski taiked about
getting “rid of this dog as soon as possible.” Id. Mr.
Zirajewski stated that, several days iater, he met Sergey and
Sergey toid him that Tomek had "proposed him '‘to do some
policeman’ and then he specified his rank as ‘'general’'”; Mr.
Zirajewski stated that, at Tomek’s request, he agreed to handle
the financial matters; according to Mr. Ziratewski, Tomek cifered
40 thousand dellars for the job, to be paid in two installments,
half before the killing and half after the killing. Id. He
stated that Tomek agreed to provide the weapon for the job and
that he would give Sergey a “guide” who would indicate the
target. Id., p. 0173. He stated that he was arrested on April
29, 1558. Id.

The Auqust 1%, 1593% Statement:

In this statement. Mr. Zirajewskil desgcribed an April 19858
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meeting that he attended with "Nikodem” at the Marina hotel. See
Government®s Exhibit 15{III); Relator's Exhibit 1%, p. 0211-G214.
Mr. Zirajewski stated that the meeting included two other men,
who Nikodem told him in advance wouid be called Slowik and Edward
Mazur; he was unable to describe their appearances, but said he
thought he could recognize them. Id., p. 0213. Mr. Zirajewski
stated that they did not discuss details at this time, but
generally talked about a contract for killing a peliceman; he
stated that he and Nikodem had previously discussed the price
they would demand for the job - $40,000, which, according to Mr.
Zirajewski, Nikodem suggested he request after the killing was
done, tc make them seem more credible. Id., p. 0212. According
to Mr. Zirajewski, the idea was that he would find a hitmar and
that the job would be done in Warsaw. Id. He stated that, at
cne point, one of the men told him they had General Papala under
gurveillance and then made a telephone call and asked “where is
our man” toc gain credibility; after the phone call, the man
reported that General Papala was at that moment at some club
called "Lotis” or “Latis.* Id. Mr. Zirajewskil stated that he
"chose Sergey as the hitman for the job," but did not give him
any details at that time. Id., p. 0213. He also stated that,
althcugh the Marina meeting was the first time he saw Slowik, he
had seen "Edek” before; he stated that he accompanied Nikodem to

a meeting in Warsaw, at a residential proiect in the Wilandw

10
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district, where Nikodem met with two men, BEdek and Jacek, i1in a
parking lot; he stated that he did not participate in the
conversation and does not know what the meeting was about. Id.,
B. 0213.

The September 9, 1558 Statement:

During this interview, Mr. Zirajewski apparently talked
about two meetings at the Marina Hotel, wherein those present
talked about killing a police officer in Warsaw. The first
meeting included Mr. Zirajewski, Nikoderm Skctarczak, a man known
as “Kartofel” and another man; Mr. Mazur was not present. At
that time, Mr. Zirajewski agreed to help find a hitman, thoush he
did not vet know the target of the murder. At the second
meesting, which included a man called Slowik and Mr. Mazur, Mr.
Zirajewski was shown pictures of General Papala, who was
icgentified as the target. Mr. Zirajewski stated that he
contacted “Sergey,” who agreed to act as the hitman, though he
never told Sergey who the target was; he stated that he waited
for a signal from Nikoderm Skotarczak, kit that it never came
because Mr. Skotarczak was shot and he (Mr. Zirajewski) was
arrested.

The May 30, 2001 Statement:

In thia statement, Mr. Zirajewski stated that there was a
meeting at the Marina in February cor March 19%8; he came at the

request of Niked and, upon arrival, joined Nikos at a table where

i1
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he was sitting with two other men, whom Mr. Zirajewski had never
met and never seen before; they were introduced as “Kartofel” and
“Bako.” Id., p. 0216. Mr. Zirajewski stated that there was no
talk about General Papala at the meeting, though he said that,
after the meeting, Nikés told him there would be a contract for a
hit in Warsaw. JId. Mr. Zirajewskl stated that, some time later,
there was another meeting at the Marina; it was attended by
Nikog, Zirajewski and twc men unknown to him; he was introduced
to them, but he does not recall their names. Id., p. 021s.

There was no talk about General Papala at this second meeting;
rather, the men discussed *“the Nikds-8lowik conflict” and the
issue of “‘imposing a charge’ on a pseudo-businessman who wanted
to defraud pecple from a befriended firm.” Id. Mr. Zirajewskil
stated that, after he was already detained, he heard about
Gereral Papala’s murder on television and “"recalled that I had
heard that name during the conversation at the Marina. I do not
recall who said that name, but I did realize wheo it was and what
wase his function.” Id., p. 0216. He stated that he “never heard
this name in a context of a contract for killing this perscn. On
the basis of my own coneiderations I built such a hypothesis. I
put together overheard fragments of wvarilous conversations and
passed it in this way in the form of tegstimony. Today I gave

bare facts, without my commentary or conclusions.” Id.

1z
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The February 27, 2002 Statement & Identification:

In the statement given on this date, Mr. Zirajewski stated
that, some time in early 1998, before April 8, he participated in
three meetings relating to the murder cof General Papala. He
gstated that, in the first, Tomek met with a man he did not know;
the second meeting cccurred within sewveral days and was with
Nikodem, who told Mr. Zirajewski that there was going to bhe a
meeting at the Marina Hotel in which they would discuss “doling of
a head” in Warsaw. Mr. Zirajewski stated that Nikodem wanted to
use hisg (Mr. Zirajewski’s! men for the job. The third meeting
occurred at the Marina Hotel and included Mr. Zirajewski,
Nikodem, Kartofel, a man Mr. Zirajewski recognized but could not
name, Ryszard Bogucki and another man Mr. Zirajewski did not
know. Id., 017%. At that last meeting, they generally discussed
"killing a ‘deyg, " but they did not discuss any detailis. Mr.
Zirajewski stated that subsequent talks tock place several days
later, and that he t¢ld Sergey that there would be a “head” to do
in Warsaw - a high ranking police cfficer - and Sergey agreed to
do it. Id., p. 0176. Mr. Zirajewskl stated that, before the
Marina Hotel meeting, Nikodem teold him that they would be jeoined
there by *"‘Slowik’ from Warsaw and a businessman named Mazur of
first name Rvszard cor Edward.” Id., p. 0176. Mr. Zirajewski
stated that, at the meeting, Mr. Mazur did most of the talking

and discussed killing Seneral Papala; according to Mr.

13
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Zirajewski, General Papala was to be killed because he “failed to
perform on something, that they had some common business, he said
it was about smuggling . . . he said General Papala was a big
obstacle to further business.” Id., p. 0176, According to Mr.
Zirajewski, Mr. Mazur said he had General Papala under control
and then made a phone call to confirm this; after the phone call,
Mr. Mazur said that General Papala *was currently at some club
named ‘Lotos’ or something like that.® Mr. Zirajewski stated
that they discussed details about the where, when and how of the
hit; he =tated that the hitman was to await a signal from Nikodem
or Nikos. Id., p. 0177. He also stated that he conce accompanied
Nikodem to a meeting with Slowik at the Marriott Hotel in Warsaw
and then went to Wilanow, where Mr. Zirajewskl saw Nikodem meet
with Mr. Mazur and two men Mr. Zirajewski did not know; he stated
that he did not participate in the conversation but did overhear
some snippets about smuggling narcctics. Id., p. 0177. Finally,
in this statement, Mr. Zirajewski explained that he did nect give
compiete answers in earlier statements because he was afraid it
would jecpardize his family’s safety; he stated that he had “been
informed by the prosecutor of the conditions of agpplicaticn with
respect to me of extraordinary mitigation <f penalty.* Id., p.
0D178.

Also on February 27, 2002, Mr. Zirajewski viewed a line-up

of four men, and stated that *[almong the four men presented to
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me, I recognize the man with number 3 - it is Mazur, menticned by
me in the record of todav's interview. It ig the man that I saw
at the Marina - that is at the meeting at the Marina hotel in
Gdansk, and later at the m3eeting [sic] at a parking let in
Warsaw. I am certain that it is this man.”* Government's EBxhibit
104III); Relator's Exhibit 1%, p. 01%6.°

The April 85, 2002 Statement & Identification:

At this time, Mr. Zirajewski stated that he had nothing to
add to his February 27, 2002 statement. See Government’s Exhibit
6(III); Relator‘s Exhibkit 19, p. 0l75-01B1. He was presented
with a line up of four men, one of whom was Jacek Sasin, and
stated that he was “unable to reccgnize the man that I =zaw during
the meeting at the parking lot in Wilandw, mentioned in my
testimonies of February 27, 2002Z. It seems to me that the man
with number 3 may be the man named Jacek, of whom I testified.”
Government ‘s Exhibit 11{III); ERelatcr's Exhibit 19, p. 01%%.

The April 26, 2002 Identification:

At thisg time, Mr. Zirajewski was presented with a line-up of
four men, and he stated that he *“recognize[d] the man with number
3 - it is the man who together with Kartofel was presented at the
meeting with me and Nikodem Skctarcezak at the Marina hotel.

During thig meeting I was asked if would someone who would kill a

'The photographs documenting this line-up were introduced
for the first time at the extradition hearing on May 23, 2007.
The Court will discuss them below.

1=
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‘Big Dog’ from Warsaw. It is also said that details would be
given later, because not all of those interested were present.
During that meeting no details were given concerning the target.
The man I recognized today also participated in the conversation,
but I am unable to recall what he specifically said.”
Oovernment ‘s Exhibit 12{III}; Relator’s Exhibit 1%, p. 0202. The
record of presentation indicates that person number 3 was Jacek
Haron. Id., p. 0201.

The January 7, 2003 Statement:

Here, Mr. Zirajewski stated that he had “decided to rell all
I know, as I decided that when I tell everything I know, my
sirtuation would improve on the case that is currently heard
before the District Court in Gdansk, I had been earlier advised
by interviewer in the case that the Criminal Code in article &0
paragraph 4 provides for a possibility of mitigation of penalty
in a situation when cne reveals material circumstances of anotner
cage.” (Government's Exhibit 7({II1I); Relator’s Exhibit 153, Dp.
0183. He stated that, more or less from 1997, he worked with
Nikodem Skotarczak “conducting common criminal actiwvity"; when
Nikodem wanted to use Mr. Zirajewski’s men to perpetrate a crime,
including homicide, he would go through Mr. Zirajewski. Id., p.
01831. He stated that he first heard about the contract for
killing a police officer £rom Tomek Nowosad; he grated that he

attended two meetings at the Marina Hotel, Mr. Mazur was nct

16
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present at the first, but was present at the second. Mr.
Zirajewski stated that he had contact with Mr. Mazur twice, once
at the Marina Hotel meeting and once in Wilanow, though they did
not talk to each other then. Id., p. 0183-0184. He states that
he is unable to recall whether it was Slowik or Mr. Mazur who
placed the telephone call to show that they had General Papala
under surveillance, but that he believed it was Mr. Mazur. Id.,
p. 0184. He stated that, at least twice, he heard Nikodem refer
to Mr. Mazur as “Bako” and that he was “entirely positive that
the man addressed by Nikodem as ‘Bako’ and Mazur [were] cne and
the gsame perscon.” Id.

The May 16, 2003 Statement:

During the interview on this date, Mr. Zirajewski was shown
“"film material recorded on a CD marked MW-2-W, containing
recordings made at three locaticns in Warsaw, that is
Kiersnowskiego, Etiudy Rewolucyjnej and Ceglowska streets.”
Government’s Exhibit 8{III); Relator’s Exhibit 1%, p. 0185. Mr.

Zirajewski stated that the names of these streets “"mean nothing

to him.# Id. Yet, after reviewing the film, he stated that the
second recording (Etiudy Rewolucyijnej} “brings to mind the place
where the Sasins met with Nikodem Skotarczak and Mazur.® Id., p.

0190. On this same date, Mr. Zirajewski was presented with a
line-up of four persons, one of whom (person number 2) was

Andrzej Zielinski; he stated:

17
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I recognize with absolute certainty the man with number

2, It is *Slowik”. I saw him during the second

meeting at the Marina hotel in Gdansk. He was in the

company of Nikodem Skotarczak and Mazur. I have

already testified about this meeting in detail. I

think that during that meeting Slowik had shorter hair,

now he has them more upright. I recegnize him by

facial features. I saw a photograph of Slowik in the

papers but I have never, aside from that meeting at the

Marina, seen him "live.”

Government’s Exhibit 13{(III); Relator’s Exhibit 19, p. 0205.
The June 3, 2003 Statement:

During the interview on this date, Mr. Zirajewski was again
shown "film material recorded on a CD marked MW-03 containing
recordings made at two locations in Warsaw, Etiudy Rewolucyjne]
and Osiedle Wilandw. In response, he stated that the names of
the mentioned streets “mean nothing to him” ard he is “unable to
recognize the places I visited in Warsaw.” Government's Exhibit
9(ITI); Relator s Exhibit 1%, p. 0153.

Volume III also includes an April 6, 2004 “Record of a
Confrontation” with Zirajewski. &Apparently, the assistant
inspector of the General Police Headgquarters and the chnief
commissioner of the General Police Headquarters, decided “to
conduct a procedural experiment aimed at establishment whether
the locaticns selected in the course of conduct investigative
actions are the places where according to the description of

witness Artur Zirajewski he met with Edward Mazur, Joézef Sasin,

Jacek Sasin, Nikodem Skotarczak and Jakub Krawczyk.”

18
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Covernment’s Exhibit 14 (III); Relator’'s Exhibhit 19, p. 0207,
While driving on Podczaszyriskiego street, Zirajewskli pointed out
a place where he met with Nikodem Skotarczak, Jozef Sasin, Jacek
Saszin, Edward Mazur, and cne other person he did ncot know; he
stated that their meeting tock place while standing next to some
parked cars. See Government’'s Exhibit 14{III); Relator‘s Exhibit
12, pp. 0207-0208.

There is alac a July 26, 2004 “"Record of Confrontation”
invelving Messrs. Zirajewski and Zielihski. Despite Mr.
Ziraiewski’s May 16, 2003 statement concerning Mr. Zielinski's
presence at the Marina hotel meeting with Nikodem Skotarczak and
Mr. Mazur, Mr. Zielinski stated that he did not know Mr.
Zirajewski and did not recall meeting him, that he did not know
Edward Mazur, and that he knew Nikodem skotarczak, but did net
recall “any other meeting with him at the Marina hotel apart from
the one he described during my interview [of June 16, 2004} .
Covernment 's Exhibit 17{III1}; Relator’'s Exhibit 19, p. 0218-0213.
The record of Mr. Zielinski’s June 16, 2004 interview, along with
the records of his other statements, appear 1in Velume IV of the
Government’s submission and will be discussed below.

Alsc included in Volume III are extracts from six statements
raken from Marcin Puczyiski during the pericd ranging from June
2004 to March 2005, In his first statement, dated June 15, 2G04,

Mr. Puczynski stated that he worked for *Perfekt Taxi,” a cab
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company owned and operated by Rafal Kanigowski; he stated that he
also served as Mr. Xanigowski's personal driver in Warsaw. See
Covernment®s Exhibit 1B({III); Relator's Exhibit 13, p. 0220. He
stated that, in mid-1998, Mr. Kanigowski would have him deviate
from the route he would nmormally drive to get to the intended
destination; he did not know why he was asked to take this
circuitous route. Id., p. 0221. He also stated that he learned
of General Papala's murder from the media and that *from the
description that was given there I gathered that the
asgassination tock place [in] the area where we were driving.
Id.

In his next statement, cobtained on August 9, 2004, Mr.
Puczyiski stated that Mr. Kanigowski initially did net tell him
why he was having him drive him around this area, but later tcid
him they were locking for “two Espero <¢ars, a green one and red
cne; I did not ask him about and did not ask him whyv he was
looking for those cars.” Government’s Exhibit 19%(III); Relator’'s
Exhibit 1%, p. 0222. Mr. Puczynski stated that he was in the
office of Perfekt Taxi several days after General Papala’s
murder, when Mr. Kanigowski told him that he “would get a package
from him, and that I was to dump it immediately into the vistula
river." Id., p. 0223. He stated that, after some time, Mr.
Kanigowski left the office and returned with a package; 1t was

wlarger than my hand, it was difficult to grab, and had irregular
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shape. I do not know what was inside, because the package was
wrapped in several layers of black foil and sealed with adhesive
tape. It was rather heavy, and when I touched the package I
gathered it contained ammunition.® Id., p. 0224. Mr. Puczynski
stated that Mr. Kanigowski

teld me to take the package and dump it intc the
Vistula river. He told me to do it immediately but did
not indicate a specific place where I was to do it. I
then went in my Polonez car to the Gdariski Bridge area.
I stopped the car there and walked down to the river.
when I was about to throw the package into the water,
suddenly a police motorboat emerged from the bushes. I
then toock off my shirt, placed the package under my
head and pretended I was sunbathing. When the
motorboat left I returned to the car to go scmeplace
else. Then Kanigeowski began calling me, he was
panicked, he asked if I had already dumped the package.
When I said not yet, he began shouting that I was not
toc get caught by the police with that package, that I
wasg to run away in case cof emergency and I was to get

rid of it immediately. . . . I then drove toc the other
side of the Vistula by the canal near the river police
staticn, and demped the package there. . . . When I

returned to the office Kanigowski yvelled at me, he said

there Papala’s things in the package [sic] and that is

why he was so anxious.

Id., p. 0224,

Less than two weeks later, on August 20, 2004, Mr. Pucezynskil
gave another statement; this time, he stated that he recalled
driving Mr. Kanigowski to a meeting at the Karat hotel in Warsaw
in 1998; he cculd not recall the date, but remembered that it was

warm. See Covernment’s Exhibit 2C(IiI); Relator’'s Exhibkit 1%, p.

0226-0227. He stated that Mr. Kanigowski met with a man who was

waiting for him at a table when they arrived; the man was "neatly
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dregsed in a suit* and “"maintained a high standard of manners”;
from what Mr. Kanigowski said, Mr. Puczyrski concluded that the
man was “scmehow connected with the United States.” Id., p.
0227. Abcout a month later, on September 15, 2004, Mr. Puczyrski
supplemented his testimony. He stated that in May and June 138898,
Mr. Kanigowski “coperated very intensely and settled many affairs
at once.® Covernment’s Exhibit 21{III}); Relatecr's Exhibit 1%, p.
0229, He stated that Mr. Kanigowski "began to meet many people,
whom I had not seen before. Among other things, I mean that man
at the Karat hotel that I testified about earlier. I recalled
that I saw another meeting between them at the Maria hotel on
Jana Pawla I1I.” Id., p. 0230¢. Mr. Puczyniskl stated that "Rafal
was sitting at a table far from me with the man I saw at the
¥arat hotel. . . . They were reviewing some papers, I do ncet know
what papers they were, because I was too far and I alsc did not
near any fragments of conversaticn.” Id.

The record contalns extracts from two additional statements
from Mr. Puczyhski. On January 26, 2005, Mr. Puczynski related a
story about how Mr. Kanigowski had gone to Germany and blown up a
car for “Tata”; he alsoc stated that, shortly after his return
from Germany, Mr. Kanigowski

began to have many various meetfings with persons, who I

had never seen before. . . . One of suchk persons that

Rafal began meeting shortly after his xeturn from

Germany was the man I had indicated on the photographs,

with whom Rafal met at the Karat hetel, Maria hotel and
perhaps at the Marriott. . . . After cne of the
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meetings with man, Rafal told me it was a businessman
from America or American.

covernment s Exhibit 22(III); Relator’s Exhikbit 19, p. 0233. om
March 14, 2005, Mr. Puczyhiski stated that, after seeing an “all-
points bulleting on Edward Mazur, and after seeing Mr. Mazur
interviewed on a television program, "it is for 100% the person [
had seen in the photographs during the interview . . . it 1s the
same person that Kanigowski used to meet 1 asgessed by both his
overall silhouette, the look of his face and the rather
characteristic in my opinion bkehavior and movements.”
Covernment ‘s Exhibit 23 (III); Relator’s Exhibit 19, p. 0235-C236.
The record alsc contains an extract from a report of an “on-site
inspection in the area of the Horse Racetrack in Warsaw with the
participation of witness Marcin Puczynski.” See Government’s
Exhibit 24 (III!; Relator’s Exhibit 1%, p. 0237-0240. According
to the report, Mr. Puczyhiski drove arcund with a police officer,
noting the route Mr. Kanigowski used to have him drive. Id.
Volume III also includes an extract from a recoxd of a March
21, 2005 interview with Slawomir Trella. After being shown a
picture of Mr. Mazur from the all-pcints-bulletin igsued in
connection with CGeneral Papala's murder, Mr. Trella stated that
he had "“certainly seen this man ‘live.’” Specificaily, he stated:
It was when Nikod was still alive. He 1s quite
characteristic - well-groomed, elegant, he has specific
manners and attracts attention, because he does not fit

our environment. His manners do not even fit “crooked”
businessman. It is a person from "another fairytale”.
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He makes an impressicn of a politician. I certainly

gaw him in Wargsaw at the Marriott, or at the Marina in

Gdansk, but I rather think it was at the Marina. There

was somecne elge at the table with them, but I cannct

recall who. Certainly they were in the company of

someone from Gdansk. I was not introduced to him, and

I remember him because he was different from alil

acquaintances of Nikos.
Government ‘s Exhibit 25(I11I1}; Relator's Exhibit 1%, p. ©0241.

Finally, Volume III includes an extract from a February 1,
2005 Resolution from the Regicnal Court for Warsaw Srédmiescie,
ITI Criminal Department to apply for the provisional arrest of Mr.
Mazur. See Government’s Exhibit 26{III); Relatcr's Exhibit 19,
p. 0243-0244. The resclution states:

tlhe evidence collected in the case, in particular the

testimonies of witness Artur Zirajewski, indicates high

probability that the suspect Edward Mazur perpetrated

the alleged . . . offense under article 18§81 of the

Criminal Code of 1%6% in connection with article 14881

of the Criminal Code of 1969, that is an act of a major

degree of social harmfulness.
Id., p. 0243. A copy of the All-Points Bulletin for Mr. Mazur,
issued on February 2, 2005, is also attached; according to the
bulletin, Mr. Mazur is wanted for the *“enticement of ancther
person in April 1988 in Gdansk to perpetrate murder of chief
inspector Marek Papala, that is an act under article 18 paragraph
1 of the Criminal Code of 1969 in connection with article 148
paragraph 1 of the Criminal Code of 1962." Government 's Exhibit
27(I11);: Relator’s Exhibit 19, p. 0247,

Volume IV of the Government's submission includes additicnal

witness statementg. ©On June 9, 2006, Zygmunt Razniak stated
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that, some time in the last days of April 1938, he was drinking
vodka in a bar with "Andrzej® (presumably Mr. Zielinski, though
he did not specifically say!. when Andrzeij told him that he had
"taken part in a meeting with Mr. Mazur, and that Mazur had been
locking for scmecne to sheot General Papala dead." Government’s
Exhibit 1{IV}; Relator’'s Exhibit 19, p. 0254. Volume IV alsc
includes a record of a June 23, 2006 confrontaticn, staged by the
prosecutor’'s office in Warsaw, between Messrs. Zielinski and
Razniak; as reflected in that record, Mr. Razniak stood by his
statement that Mr. Zielinski told him about a meeting with Mr.
Mazur, and Mr. Zieliriski stood by his statement that nhe did not
know Mr. Mazur and had never met with him. See Gowvernment s
Fxhibit 1{IV); Relatecr’s Exhibit 19, p. n256-02587. At the time,

My . Razniak stated that he made the statements he made

because I was aware of the fact that bringing Mr. Mazur
fo Poland would be very difficult, and to the best of
my knowledge I believe Andrze] Zielinski is not guilty
at all in this case. I am convinced that when Mr.
Mazur comes to Poland and charges are brought against
him, he will totally clear Andrze] zielinski of the
charges by his statements; this is the only way, I
believe.

id., p. 0257.

volume IV also includes a record of an interrogation of
andrzej Zielinski taken tne same date as the confrontaticn, June
23, 2006. Thnis time, Mr. zielifiski confirmed Mr. Rainiak's
account, and confirmed that he had told Mr. Razniak abcut a

meeting he had with Nikocdem Skotarczak and Edward Mazur where
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wthe order to kill Marek Papala had been mentioned.”

Government’s Exhibit 3{IV); Relator’s Exhibit 3%, p. ¢260. Mr.
zielinski stated that he was instructed by Zbigniew BarszcCz
(a.k.a Kajtek) to meet with "Marzec and Mazur” about securing an
early release from prison for his friend Andrzej Kolikowski
{a.k.a. Pershing); he stated that, later that same day, he
received a call from Kajtek telling him to go to the Marina hotel
in Gdafsk, “where Marzec or Mazur and Nikog would ke.® Id., p.
n260. Mr. Zielinski stated that, when he arrived at the hotel,
MNikos was already there, sitting at a tabkle with another man,
wham he introduced as Mr. Mazur; according to Mr. Zielinski,
Nikos said Mr. Mazur *cculd help Pershing.” Id., p. 0261. He
stcated *[alt some moment, Mazur asked me whether I knew someocone
who could accept an order for killing Papala. I am certain Mazur
mentioned the name.” Id., p. 0261. Mr. Zielinski stated that he

rold Mr. Mazur he "was not interested at all, I was only

interested in earlier release of Pershing.” Id. He stated that
Mr. Mazur “is the same man whose pictures I saw later on TV and
in newspapers.® Id. When asked whether Mr. Zirajewski was
present at the meeting, Mr. Zielinski stated, "I dc not remember
thig man, I cannot recognise him.” Id.

volume IV also includes a number of “"repcorts ©n CrosSs-
examinration® of wvarious witnesses, including Messars. Fieliriski,

puczynski, and Ryszard Przybyla. & June 1€, 2004 report from Mr.
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zielidski said nothing about Mr. Mazur or the General Papala
murder; an attachment documenting the “undisclosed part of the
report” indicated that Mr. Zielifiski “confirms his acquaintance
with Ryszard Bogucki, but he denies the fact of meeting and
having a conversation in Gdansk, at the Marina Hotel, with Edward
Mazur and Artur Zirajewski in April 1998.” Government’'s Exhibit
S{IV); Relator's Exhibkit 19, p. 0Z5Z.

Volume IV also includes a “report on cross-examination” of
Malgorzata Papala, General Papala’s widow. BShe stated that
General Papala *did not keep close contacts with Mr. Mazur, he
was at our place maybe twice,” but that the Seneral had "asked
[Mr. Mazur] to organize a language course for him" and that Mr.
Mazur had “arranged for him an invitation to the United States
for a month's scholarship.” Government’s Exhibit 13{IV);
Relator’'s Exhibit 1%, p. 0342-0343. She stated that, on the
night her husband was killed, he told her he was awalting a phone
call from Mr. Mazur; Mr. Mazur did call and, according to her
husband, they arranged to meet at Mr. Sasin’'s house. Id., p.
0343. She stated that her husband left home shortly after 8 p.m.
to meet Mr. Mazur. Id. She stated that, at 9:50 p.m., she went
for a walk with the dog, and that, when she was coming back to
the flat, she saw her husband’s car between the buildings and the
garages, then lost sight of it; she stated that she then “heard a

crack which sounded to me like a metal ball hitting glass.” Id.
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She stated that, as she got cloger to the car, she saw

a figure of a thin man, with long legs. He was running
in the direction from the cars parked in the car park
to the fire escape path. I think he was dressed in a
dark, short jacket. This lasted seconds. When the man
disappeared on the path, at the same time a couple of
young pecple emerged from the path. They were walking
very slowly, holding each other. . . . When I
approached the parked cars, I went to my husband's car,
I saw my husbkand’s leg [sticking] out of the car, I
came closer and I saw that my husband was bent over the
steering wheel. It seemed to me that he was locking
for something. I said something to him, but he did not
reply. I started to shake him and then I saw that my
husband was bleeding from his nose, then I saw blood on
his shixt - I tried to save him, I was calling for
help.

Td., pp. 0343-0345.

Volume IV also includes a number of “official notes,” which
summarize the criminal careers of some of the indiwviduals
mentioned above, people who either gave statements in connedticon
with this casze, or who are menticned in the statements given in
this case.

volume V of the Government’s submission consists of certain
documents received by the United States Department of Justice

from the Naticnal Prosecutor's Qffice in Poland, apparently in

response to a request for additional information; the file
includes original Polish wversions, as well as the English
tranglations. First, the submission includes a July 14, 2005
memorandum from the Appellate Prosecutor’s Office in Warsaw
summarizing what was known as cof that date about the Papala

murder. According to the memo,
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# Ceneral Papala was murdered June 25, 1998, shortly before
10:00 p.m.; he died of a single gunshot wound tc the head;

® the bullet was retrieved, but its cartridge case was not,
making it difficult if not impossible to identify the weapon
used;

® at least three people participated in the murder;

® there were two eyewitnesses to the crime: (1] General
Papala’s wife, who saw but could not identify the assassin, and
who identified Ryszard Bogucki as one of the two people who
cooperated with the assassinr{the other person was a woman, whom
she could not identify); and (2] Nguyen Chi Thien, who saw, but
could not identify anyone involved in, the crime;

® General Papala left the post of Commander General of the
Police in January 19%98; from February until the day he died, he
studied English at the Laris foreign language school in Warsaw;

® on the night he was killed, General Papala met with
Edward Mazur at the home of Jézef Sasin, the retired general of
the Security Service;

8 from Mr. Sasin’'s house, CGeneral Papala was tc go to the
Central Railway station in Warsaw to pick up his mother; because
the train was delayed, he returned home alione and was killed in
the parking lot;

& within twe hours of the murder, Mr. Mazur was interviewed

as a witness; he was interviewed several times during the course
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of the murder investigation;

® according to the prosecutor’'s office, witness testimony

~

established that Mr. Mazur “maintained broad contacts with
persons conducting business activity, politicians, diplemats, and
also high-ranking officers of former and current intelligence
services and the police”; witness testimony also eatablished that
he “used to meet with persons belonging to the organized crime
group directed by Jeremiasz Baranski alias Baranina.” See
Government’s Exhibit 1(V); Relator‘s Exhibit 1%, pp. 0460C-0461.
Finally, the appellate prosecutoxr’s July 14, 2005 letter nctes
that Mr. Mazur is not charged with direct participation in the
murder of Marekx Papala; “the charge pressed against Edward Mazur
concerns solely ircitement of Artur Zirajewskl to commit murder.”
Id., p. 0462. Also included are copies of reports from the
inspecticns of the car, the murder scene and the body.

2. Pre-Hearing Proceedings

After reviewing the Government’s five-volume submission,
this Court issued a warrant for Mr. Mazur’s arrest. Mr. Mazur
was arrested and brought befcre the Court; he obtained counsel,
who immediately asked the Court to hold the equivalent of a
detention hearing. The parties briefed the guestion of whether
Mr. Mazur should be detained or released on bond, and the Court
held the requested hearing on November 15, 2006. At that time,

Mr. Mazur presented testimony from seven witnesses - his ex-wife,
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his current wife, his 19-vear-cld son, his business partner, two
former co-workers, and the FBI agent who arrested him; counsel
for Mr. Mazur alsc read a prepared statement from Mr. Mazur
himself. ©On November 28, 2006, the Court issued a written
decision, denying Mr. Mazur’'s request for bail and ordering Mr.
Mazur detained at the Metropolitan Correcticnal Center pending
the hearing on the merits of the government’s extradition
complaint.

Thereafter, counsel for Myr. Mazur moved to dismiss the
complaint; he alsc filed a motion to compel discovery, a motion
to continue the date set for the extradition hearing, and a
motion seeking the issuance of subpoenas. The Court allowed the
parties to brief the igssues framed in Mr. Mazur’s motions, and,
ori March 15, 2007, issued a written decision granting, in part,
Mr. Marur's discovery motions and denying Mr. Mazur's motion to
dismisse the complaint. The Court set the matter for a hearing on
the merits of the extradition complaint on May 23, 2007 and set a
pre-hearing conference for May 21, 2007. Mr. Mazur asked the
Court to reconsider its decision on the motion to dismiss and on
the discovery motions, and, after receiving briefs from the

parties, the Court denied that motion.

At the pre-hearing conference on May 21, both sides outlined
the evidence and testimony they intended to offer in support of,

and in opposition to, the petition for extraditien. The
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government indicated that it intended to offer the original State
Department documents, which it believed more than established the
existence of probable cause. Counsel for Mr. Mazur indicated
that he intended to call three to five live witnesses: Ryszard
Biegzynski, who counsel characterized as a retired colonel in the
Polish equivalent of the FBI; Stanislaw Stys, who was employed as
Mr. Magur's driver when Mr. Mazur was in Poland; Michael Mazur,
the relator’s son; Dennis Cerillo, an IRS agent who counsel
sought to have testify as a summary witness; and Michael Dittoe,
the attorney within the United States Department of Justice in
Washington, D.C. charged with shepherding the extradition reguest
through the process. Counsel alsc indicated that ne intended to
~ffer an affidavit from Mr. Mazur. With respect to each witness,
counsel gave a brief summary of the nature of their intended
testimony.

The government ckbjected to all of these witnesses, and the
Court heard arguments with respect to each. In the end, counsel
for Mr. Mazur withdrew Mr. Stys, the Court declined to allow
counsel to call Mr. Cerillo or Mr. Dittoe, but ruled that the
remaining witnesses would be allowed to testify. The Court
cautioned that, although it would err on the side of allowing Mr.

Mazur to present hig case and to make a record for future

proceedings, it intended to disallow any evidence and testimony

that fell outside the scope of the Court’s mandate.
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3. The Extradition Hearing

The Court held the extradition hearing, as scheduled, on May
23, 2007. At that time, the government, for its case-in-chief,
tendered the five volumes of documents detailed above. Counsel
for Mr. Mazur cbjected, arguing that the bulk of the exhibits
were excerpts of documents, not documents, and that they were not
properly certified; the Court admitted the documents over Mr.
Mazur‘s objection. In additiecn to the five wvolumes, the
government tendered three additional exhibits: (1) customs
records from Poland showing Mr. Mazur’s entries into the country
and his exits out of the country during the relevant time period;
{2} a copy of Mr. Mazur's United States passport showing travel
stamps for the relevant time periods; and (3} customs records
from the United States correspeonding to the Peolish customs
records included in the first exhibit. Mr. Mazur objected to

only the first exhibit, and all three were admitted.

For his part, Mr. Mazur first offered a signed affidavit
stating that he knew General Papala as a social friend, and that
he had assisted him in enrolling in an intensive English course
at Dominican University in Riwver Forest, Illinois; the class was
initially scheduled to begin in late June 1598. See Relator's
Exhibit 24, YY2-4. &an affidavit from Paul Weinstein, Vice
pregsident and General Counsel of Berlitz International, Inc.,

confirms that, in fact, Marekx Papala was scheduled te attend an
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intensive English language program offered by Eerlitz’ ESBL
Language Center at Dominican University; the course was scheduled
to begin June 29, 1998 and run through July 24, 1%98; the records
from Berlitz list Mr. Mazur’‘s address as General Papala’s contact
information. See Relator’'s Exhibit 15, 95 & exhibit 15-1.

Mr. Mazur's affidawvit states that, on June 25, 1938, he was
attending a party at the home of “retired General Jozef Sasin”;
he called General Papala to arrange a meeting to discuss travel
plang for the language course, and CGeneral Papala asked if he
could come to the Sasin home; after obtaining permission from Mr.
Sasin, Mr. Mazur agreed, and General Papala arriwved shortly
thereafter. Relator's Exhibit 24, 5. According to the
affidavit, General Papala tcld Mr. Mazur that he wanted to
postpone his English course and his trip to the United States;
My, Mazur called Dominican University to change the dates, and
General Papala left, saying that he had to pick up his family at
rhe train station. Id., Y6. A couple of hours later, Mr. Mazur
states, he received a phone call from a police officer friend,
telling him that General Papala had been shot; the friend asked
Mr. Mazur to come to the crime scene, where he provided a
statement. Id., %8. Finally, in his affidavit, Mr. Mazur states
that he had nothing to do with General Papala’s murder, that he
does not know and has never met anyone named Artur Zirajewski,

Nikodem Skotarczak, or Andrzej Zielinski, that he has never been
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to the Marina Hotel in Gdansk; he states that he traveled to
Warsaw in 2000 to meet with the prosecutor to answer guesticns 1in
connection with General Papala‘s murder, and that he again agreed
to meet with the prosecutor in January of 2002, but that meeting
was cancelled at the prosecutor’s request; he states that he
returned to Poland on February 24, 2002, that he woluntar:zly
appeared at the prosecutor's office at that time, agreed to stand
in a line-up, was held overnight in jail and then released. Id.,
1911-13

Following the introduction of Mr. Mazur's affidavit, counsel
called tc the stand Ryszard Bieszynski, who testified with the
aid of a Polisgh interpreter. Mr. Bieszynskil testified that he
was emploved in law enforcement in the Republic of Poland from
1980, until he resigned in 2005; he testified that he began his
caresr as a police officer, then went to work in the
investicative division of security forces in Warsaw. See
Transcript of Proceedings of May 23, 2007, p. 34. Mr. Bieszynski
tegtified that, when communigm fell in Poland, persons in law
enforcement had to go through a sort of verification process,
whereby the new government checked professional gualifications
and moral aptitude; he testified that after going through that
process he was offered, and accepted, a pesition in the new
Special Ciwvil Services, also known as the UPO, the State

Protection Bureaw. Transcript, p. 35-36. He testified that his
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organization was akin to the United States’ Central Intelligence
kgency; his agency conducted investigations in matters imvelving
*organized crime, but at the higher level of organization,
economic crime aiming at damaging the financial system and
economic system of the country; and in any other case, when the
deciding authorities would consider that even - either because of
the nature of the event or the nature of the crime, the
appropriate unit to be in charge would be Civil - Special Civil
Services.” Id., p. 37. Mr. Bieszynski testified that his
organization was reorganized in 2002 and renamed Security of the
Interior Agency, abbreviated ABW. Id., p. 38. He held variocus
positions within the ABW, from a specialist to, ultimately, the
director of the criminal investigations department. Id. Mr.
Bieszynski testified that he resigned in 2005, when he was
indicted by the Regicnal Prosecutor’'s Office in Katowice, fcr
carrying cut the order of the Regional Prosecutor’s Office in
Warsaw to arrest the president of PKN Orlen, a Polish petroleum
concern. Id., p. 3%-40. Mr. Bieszynski testified that he has
never been brought to trial on these charges, which are now two
vears old, and that, as far as he knows, nothing is happening in
the case. Id., p. 42.

Mr. Bieszynski testified that he came to the United States

to testify in this case because he believes Mr. Mazur is

innccent; he’d never met Mr. Mazur befcre, never even spoken with
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him. Id., pp. 42-43. He testified, however, that he did know
Marek Papala; they attended the Police Academy together and were
good friends. Id., p. 43-44. He testified that his agency
became involved in the investigaticn of General Papala’s murder
in the fall of 1998, a few months after the murder. Id., p. 45.
Mr. Bieszynski testified that his agency conducted interviews of
witnesses based upon a list given to them by the Regicnal
Progsecutor’s QOffice in Warsaw. Id., p. 45. He testified that,
in connection with the investigation, he attended regular
meetings with the Director of the Organized Crime Bureau within
the Ministry of Justice, as well as the Prosecutor in charge of
the case and other members of the police department. Id., pp.
55-5&. He testified that, despite his participation in these
meetings, he had never heard the names Trella, Rasniak, or

Przbyla, and that, although Mr. Zirajewski was discussed

beginning in about 2001, he never saw any witness statements from

him, or from Mr. Zielinski. Id., pp. 56, 104. Ultimately, Mr.
Bieszynski testified, after everything he reviewed in the case,
and after everything he reviewed relating to Mr. Mazur, he could
find no evidence of criminal activity - no evidence of any kind
of drug activities, no evidence of any organized crime
activities, not even a parking ticket. Id., 72-73.

On cross-examination, Mr. Bieszynskil admitted that his

department had a limited role in, and was not the main player in,

37



e

Case 1:06-mc-00295 Document 47  Filed 07/20/2007 Page 38 of 69

the Papala murder investigaticn; that role was filled by the
Polish National Police, and the person with overall charge of the
investigation was the prosecutor. Id., pp. 84-85, 37. He also
admitted that, at present, he stands charged with the crime of
abusing his authority in connecticn with "the Crlen matter” in
Poland. Id., p. 102. He alsoc testified that the Crlen matter
ig, first and foremocst, a highly politically charged issue in
Poland. Id., pp. 104-105.

Afrer Mr. Bieszynski, counsel for Mr. Mazur offered a
stipulation that Mr. Mazur was in the Cayman Islands with his
family during the week of April 5 though 12, 1338, Counsel then
moved for admission of Relator’s Exhibits, and, after considering
objections, the Court admitted Relator’s Exhibits 1 through 5,
and 16 (Mr. Mazur's Polish and United States passports, phone and
travel records), 20, 26, and 27 (articles from Polish
pericdicals, with English translations), in addition to Exhibita
24 and 15, the affidavits discussed above; the Court rejected
Relator's Exhibits 10, 11, 12, and 25 {(still more articles from
newspapers or periodicals), and exhibits 17 and 23, which dezal
with the general state of the Republic of Pcland with regard to
civil rights.

In rebuttal to the evidence ocffered by Mr. Mazur, the

government called FBI Special Agent Thad Boertje to the stand.

Agent Boertje, who alsc testified at Mr. Mazur's detention
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hearing, testified about his familiarity with the line-up
described by Mr. Mazur in his affidavit of May 20, 2007. He
testified that, after receiving Mr. Mazur's affidavit, he, along
with the government attorneys involved in the case, called the
United States Embassy in Warsaw to determine whether there was
any photographic representation of that February 27, 2002 line-
up; they learned that there was, and asked the assistant legal
attaché in Warsaw and the Polish prosecutor, to forward such
information. Transcript, pp. 125-126. Initially, counsel for
Mr. Mazur cbjected, arguing that he had been requesting this
evidence for months and that it was unfair and improper for the
government to bring it out during the hearing, when it had
refused for months teo provide it; he alsc chbjected on
authenticity grounds. Id., p. 126. But, after being given scme
time to review the photos, Mr. Mazur withdrew his authenticity
objection, and the Court allowed the photographs {there are 5) to
be admitted intc evidence as Government’s Hearing Exhibit 7.
Briefly, the photos show Mr. Mazur standing and sitting beside
three other men of roughly the same age and complexion as Mr.
Mazur: in the photos it appears that Mr. Mazur is not wearing a
suit, but is instead wearing a dark red fleece-type jacket.

On rross-examination, Agent Boertje admitted that, to be
effective, a physical line-up should include pecple who are,

cverall, similar in appearance, and he admitted that the three
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other men depicted in the line-up photos included in Exhibit 7
bore little resemblance to Mr. Mazur. Transcript, pp. 146-148.
He also admitted that Mr. Mazur's bright red jacket caused him to
stand out in the line-up. Id., p. 150.

The govermment alsc introduced Hearing Exhibit 8, which is a
copy of a statement given by Mr. Mazur in Poland on February 28,
2002, after the line-up depicted in Exhibit 7 was conducted and
hefore he was released by the Polish authorities. The government
repregented that it had received the statement from the Polish
prosecutor the day before the extradition hearing, and asked the
official translator to read it into the record, which the Court
allowed. According te that translaticn, Mr. Mazur, when asked
whether he had been in the area of the Tri-City during the period
from January 1998 to April of 1998, stated that he was in Poland
at various times during that period, and that he had gone once to
Gdansk with his wife and two others (Janusz Pbereszko and
Stanislaw Styg) to shop for furniture, but that he was unakle to
pinpoint the exact timeframe of that trip. Transcript, pp. 154,
156. 1In response to specific guestions, he stated that he had
never been to the Marina hotel and did not know Henryk Konopka,
Nikodem Skotarczak, Andrze] Zielinski, or Kazimiersz
Wasiak/Hedberg. Id., pp. 155-157.

Following the presentation of evidence, the parties gave the

eguivalent of closing arguments. Counsel for Mr. Mazur stressed
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the inconsistencies in the wvarious withesses’ statements and the
lack of corroboration for anything Mr. Zirajewski said, and he
argued that the entire case against Mr. Mazur is contrived from
speculation springing from the fact that Mr. Mazur spent time
with General Papala the night he was murdered. For its part, the
government emphasized that, though the witnesses’ statements were
inconsistent on certain points, they were overall corroborative
of the case laid cut by the Polish prosecutor; the government
expressed confidence that, upon a thorough review of the
documents and evidence in the record, the Court would have no
troukble finding probable causes to believe that Mr. Mazur should
ke held to answer charges in Poland.

4, Post-Hearing Proceedings

Almost a month after the hearing, on June 22, 2007, Mr.
Mazur filed a motion seeking leave to file a Post-Hearing
Memorandum; the Court granted that moticon and sua sponte gave the
government time to file a brief in response to Mr. Mazur’'s latest
submiggion. Mr. Mazur’'s Post-Hearing Memorandum summarizes, and
provides greater detail on, the inconsistencies in the witness
statements and the general deficiences he finds in the
government's probable cause evidence. The government filed its
brief on July 16, 2007, and this matter is now fully briefed in
the truest sense cof that phrase - indeed, at the end of the day,

ne one can say that the parties weren’t fully heard on the issues
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before the Court, and rightfully so, given all that is at satake.
ANALY¥SIS

ks explained at the outset, the judicial branch’s role in
extradition proceedings is limited, but important. The Court’s
jecb here is not to determine guilt or innocence, o©r TO consider
what fate might await Mr. Mazur in the Requesting State; the
Court's job is to consider and decide just two issues: first,
whether the crime charged is extraditable under the relevant
Treaty, and, second, whether there iz probable cause tc sustain
the charge. See 18 U.5.C. 83184; Fain v. Wilkes, 641 F.2d 504,
508 (7th Cixr. 1984); FPrascprat v. Benov, 421 F.3d 1005, 1012,
1014 (9th Cir. 2005}, cert. denied, 126 5.Ct. 1335 (200867 .

A. The Nature of the Offense

The Republic of Poland has indicated that Mr. Mazur is "not
charged with direct participaticn in the murder of Marek Papala”;
rather, *[tlhe charge pressed against Edward Mazur concerns
solely incitement of Artur Zirajewski to commit murder.” See
July 14, 2005 Information from the Appellate Prosecutor’s Cffice
in Warsaw, Relator’s Exhibit 12, pp- p585.* The Court must first
determine whether this offense falls within the scope of what the

Treaty defines as nextraditable offenses.” The Extradition

*The Republic of Poland was very specific in identifying the
charges against Mr. Mazur. Nevertheless, im its most recent
submission, the government suggests that Mr. Mazur is also
alleged to have incited andrzey Zielinski to murder General
papala; this goes beyond what the Requesting State has charged.
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Treaty between the United States and Poland provides that an
cffense shall be “extraditable” "if it is punishable under the
laws of both Contracting States by deprivation of liberty for a
maximum pericd of wmore than cne year or by a more severe
penalty.” Treaty, Article 2, paragraph 1. Similarly, *[alny
type of associaticn to commit offense described in paragraph 1 of
this Article, as provided by the laws of Poland” weould also
conetitute an extraditable offense. Id., paragraph 2. The
government’s submission dcoes not appear to include those
provisions of the Polish Criminal Code specifying what term of
imprisonment may be imposed on someone found guilty of the crime
of "incitement,” the charge pressed against Mr. Mazur. It is
possible that the penalty for inciting a given crime ig the same
as the penalty for the crime incited; here, that would mean that
Mr. Mazur, if convicted of inciting murder, would be subject
under the relevant Polish regulations, to a term of impriscnment
of 8 years or more (and potentially, subject to the death
penalty), which would bring this crime within the Treaty’s
provisions.® See Government's Exhibit 3{II}; REelater's Exnibit
1%, pp. 0049-0050. But this inference is not compelled by the

requlations that the government included; it is also possible

*Indeed, in its complaint, the government indicated that the
penalty for the crime of incitement is 25 years to life, which
would seem to be the penalty for murder under the Polish
regulations in effect after September 1, 1338. It is unclear how
the government arrived at this conclusiom.
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that the crime of incitement carries a lesser sentence than the
crime incited.

Likewise, given that murder would clearly fall within the
scope of paragraph 1 of Article 2, it is possible that the crime
charged - inciting ancother to murder - would fall within the
scope of paragraph 2 of Article 2, which makes "[alny type of
aggociation to commit® an extraditable offense, an extraditable
of fense itself. The government has not explained precisely how
it determined that the particular offense at issue here fits
within the language of the Treaty. The record deoes include
representations from the State Department and from the Polish
government that the crime would be covered by the Treaty, but
again the Court cannot discern how they arrived at this
conclusion.

In his Pesi-Hearing Memcrandum, Mr. Mazur argues that, under
the plain language of the Pclish Criminal Code, incitement
requires the commission of the underlying offense by the person
so incited; if this is so, Mr. Mazur could never be guilty of
incitement because he is alleged to have asked just three people
to commit the murder and it is physically impossible that any of
those three actually committed the murder {one was dead and the
other two were already in jail). See Post-Hearing Memorandum,
pp. 2-3. Article 18 states simply that *[alany person who,

wishing another to commit a prchibited act, induces him/her to do
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so, is liable for incitement.” See Government’s Exhibit 3(I1);
Relator’s Exhibit 19, p. 004%. Mr. Mazur argues that, by
definiticon, this means that the person incited must actually
commit the crime. If the crime of incitement is akin to what we
call solicitation, it is likely that the commission cf the
underlying offense is immaterial. In Illincis, for example, *[a]
person commits solicitation of murder for hire when, with the
intent that the offense of first degree murder be committed, he
procures ancother to commit that offense pursuant to any contract,
agreement, understanding, command or reguest for money or
anything of value.® 720 ILCS 5/8-1.2. The offense “is complete
when the principal cffense is commanded, encouraged or requested
with the intent that it be committed”; “whether or not the actual
crime took place is meaningless. . . ." People v. Edwards, 243
I11. Rpp. 3d 280, 289, 611 N.E.2d 11356, 1202 (I1l. App. Ct.
1993). Indeed, in a July 14, 2005 memorandum, submitted in
response to a request from the United States Embassy for
additional information, the deputy appellate prosecutor
explained, that *fulnder Polish criminal law, incitemsnt to
commit a crime, including murder, iz punishabkle regardless of
whether the incited person did commit the act.” See Relator's
Exhikit 19, p. 0585. Neither the prosecutor, nor the government,
has provided any legal authority for this proposition. Though,

in response t£to Mr. Mazur's Post-Hearing Memorandum, the
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government did include a letter from the Polish Director of the
Bureau of Internatiomal Legal Cooperaticn reiterating that

“ [{] nducement under Article 20 paragraph 1 of the Penal code Act
of 1969 - as well as under Articles 19 paragraph 1 of the
currently wvalid Penal Code Act of 1997 - need not result in a
completed crime.” See July 11, 2007 Letter from Anna Adamiak-
Derendarz, Director of the Bureau ¢f International Legal
Cooperation at the Pclish Ministry of Justice, National
Prosecutor’s Office to Michael Dittoe, U.S. Department of
Justice, Cffice of International Affairs, Criminal Division, p. 2
{attached as Exhibit 1 teo the Sovernment's Response to Mazur’'s
Post-hearing Memorandum; . Further muddying the waters, according
to the regulations included with this submission, the secticons
gqucted by Ms. Adamiak-Derendarz are not the same sections
previously cited by the govermment; these new sections do not
mention the crime of “incitement” but cover “abetment” and
“giding,” which may cr may not be the same within the meaning of
the Polish Criminal Code.

In the final analysis, the Court has no reason te doubt the
word of the representations of the Polish prosecutor and the
State Department’s lawyer that the crime charged falls within the
language of the Treaty. Aalthough it would have been better if
the evidence submitted had allowed the Court to make an

independent determination on this issue, the Court likely would
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not deny the extradition request on this basis alone. As

explained below, however, this deficiency is not the only problemn

with the government’s submission.

B. Probabls Cause

The Court turns now to the probable cause guestion.

“Extradition depends on probable cause to believe that [the

relator] committed an offense covered by the extraditicon treaty.”

pPeSilva, 125 F.3d at 1112 (citing Bovioc v. United States,

F.2d 255, 258 (7th Cir. 1%93); Eain v. Wilkes, 641 F.2d 504,

gg {7th Cir. 1981}). The extradition court “cannot resclve

factual disputes; for that matter we cannot address most fegal

igsues pertinent tc the charges.” Id.
The extradition statute provides that:

[w]l henever there is a treaty or convention for

extradition between the United States and any foreign

government, . . . any justice or judge of the United

States, or any magistrate judge authorized so to do by
a court of the United States, . . . may, upon complaint
made under cath, charging any person found within his

jurisdiction, with having committed within the

jurisdiction of any such foreign government any of the

crimes provided for by such treaty or convention,

issue his warrant for the apprehension of the person so

charged, that he may be brought before such justice,
judge, or magistrate judge, to the end that the
evidence of criminality may be heard and considered.

1f, on such hearing, he deems the evidence

sufficient to sustain the charge under the provisions

of the proper treaty or convention, . . . he shall
certify the same, together with a copy of all the

testimony taken before him, to the Secretary of State,

that a warrant may issue upcn the requisition of the

proper autherities of such foreign government, for the
surrender ¢f such person, according to the stipulations

of the treaty or conventien; and he shall issue his
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warrant for the commitment of the person so charged to

the proper jail, there to remain until such surrender

shall be made.
18 17.S.C. §3184 {2006). The nearing contemplated in the statute
is limited ir scope; it is not a trial on the merits of the
charges upon which the extradition regquest igs based, but is more
in the nature of a preliminary hearing. See Bovio v. United
Statesg, 989 F.2d 255, 259 {7th Cir. 1993). DNeither the federal
rules of evidence, nor the federal rules of criminal procedure
apply in these proceedings. Fain, 641 F.2d at 508. The
relator’s right to present and challenge evidence at the hearing
ig similarly limited. The relator can offer evidence that
“explaine” the requesting country's proof, but he may nct offer
evidence that “contradicts” that preof. E.g., Eain, 641 F.2d at
511. Evidence attacking the credibility of the government’'s
witnesses is not permissible, as issues of credibility are to be
resolved at trial. Eain, 641 F.2d at 511; Bovio, %83 F.2d at
559, ©n the other hand, evidence that “obliterates” probable
cause is permissible. E.g., Hoxha v. Levi, 465 F.3d 554, B&l
{ard Cir. 2006}; Lindstrom v. Gilkey, No. 98 C 5191, 1535 WL
3142320, at *5 (N.D. Ill. May 14, 19%9).

The Court’s inguiry on probable cause is “whether there is
evidence sufficient to cause a person of ordinary prudence and
caution to conscienticusly entertain a reasonable belief in the

guilt of the accused.” Jenkins v. Bowling, 6%1 F.2d 1225, 1230
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(7th Cir. 1982); In re Extradition of Salas, 161 F.Supp.2d %15,
824 [(N.D. I1l. 2001). *“The determination of probable cause isg
one that necessarily accounts for the totality of circumstances
and involwves a practical, common Sense judgment as tco whether a
fair probability exists that Petiticner has committed the charged
of fenses.” Kozumplik v. True, No. 93 C 4731, 1994 WL 85950, at *3
(N.D. I11l. March 14, 199%4) {(citing Illinois v. Gates, 462 1.5,
213, 230, 246 (1%83). As the Seventh Circuit described it,
probable cause is “a soundly-based belief that the suspect may
have committed a crime”; it is “less than a rule of more-likely-
than-not, but how much less depends on the circumstances.”
Oramenos v. Jewel Cos., Inc., 797 F.2d 432, 440 (7th Cir. 13%8&),
guoted in In re Extradition of Kulekowskis, 881 F.Supp. 1126,
1140 {N.D. I11. 1955).

Turning to the evidence presented, the Court notes at the
cutset that, if probable cause turned on sheer velume, the record
in this case would likely be enocugh to satisfy any standard; it
is quite lengthy, consisting as described above of the five
volumes of documents presented by the government, plus the
testimony, affidavits and exhibits presented at the extradition
hearing. But probable cause is not egtablished merely with
guantity; thne determination turns on the nature of the specific
evidence presented. The Court first considers the testimony

presented at the extradition hearing.
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Although Mr. Mazur placed a great deal of steock in the
hearing testimony of Ryszard Bieszynski, the Court does not.
First, although the Court is ncot supposed to determine
credibility issues, it was readily apparent that Mr. Bieszynski
had an axe to grind with respect tc the people seeking to
prosecute Mr. Mazur; it is difficult to believe, as he suggested
in his testimony, that he would cross an ocean, at (by his own
account) considerable personal risk, to testify for a man he has
never met, essentially, ocut of the goodness of his heart. But
more importantly, Mr. Bieszynski’s testimony is inappropriate in
that it did nothing to explain the government's case against Mr.
Mazur; it merely attempted to contradict it. And that is
impermissikle under the applicable law. E.g., Eain, 541 F.2d at
511. 8o, while the Court appreciates Mr. Bieszynski’'s efforts on
behalf of Mr. Mazur, it will give his testimony no weight.

Terning to the documentary evidence, the Court first
considers the written statements of the government's star
witness, Artur Zirajewski. Before discussing the substance ot
what Mr. Zirajewski had to say, the Court notes a couple of
troubling aspects of the statements as submitted by the
government. First, the Court was given abstacts of statements,
not the statements themselves. The Court has no idea what else
Mr. Zirajewski may or may not have said in the wvarious interview

sessions. 8econd, some of the extracts reflect obwviocus (though
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seemingly trifling) errors. By way of example, cne report shows
an interview beginning September 9, 1995 and ending April 5, 2002
- some eighteen months after it began, see Government Exhibit
3(ITI); ancther shows an interview beginning April 9, 2002 and
endirg March 9, 2002 - a month before it began, gee Government
Exhikit 6(III); ancther shows an interview beginning January 7,
2002 and ending, a month later, on February 7, 2003, see
Government Exhibit 7{III}; still another suggests that an
interview began Bugust 19, 1999 and ended April &, 1955 - four
months before it began, see Government Exhibit 1S{III}. These
errors may be innccently explained - they may be the result of
translation or transcription errors, they may be the reguit of
mistakes made when the record was being collated and assembled.
The Court is reluctant to view these errors, as Mr. Mazur urges,
as evidence of some sinister motive on the part of the
government. But, in any case, the errors do tend to shake the
Court’s confidence in the reliability of the records.

The substance of the statements is more troubling. First,
the government’s submission includes fourteen statements from Mr.
Zirajewski, taken over a period of about four years; when read
together, they contain so many inconsistencies that it is
difficult to imagine that the government thought they could give
rise to probabkle cause. In his first statement, dated April 8,

1999, Mr. Zirajewski stated that it was Tomek Nowosad who



e

Case 1:06-mc-00295 Document 47  Filed 07/20/2007 Page 52 of 69

accepted the contract to kill the “big dog from the capital”;
that he attended a meeting at the Marina Hotel in March or Epril
of 1998 and that there were six men in total in attendance at
that meeting - Nikodem Skotarczak, Mr. Nowosad, Mr. Ziraiewski,
and three men unknown te him. Id., p. 0172. He stated that,
several days after the Marina meeting, he met Sergey, who told
nim that Mr. Nowosad had “proposed him [Sergey] ‘to do some
policeman.’'” Id. Also on this date, Mr. Zirajewski identified
from a photographic array showing 93 men, the men he saild he saw
with Mr. Nowosad; he did nct identify Mr. Mazur - indeed, he did
not mention Mr. Mazur, did not mention an American businessman or
anything along those lines. Id., p. 0173.

Four months later, Mr. Zirajewskil gave another statement;
this time, he made no menticn of Mr. Nowosad. This time, there
ate four attendees at the Marina Hotel meeting (Nikodem
Skotarczak, Mr. Ziratewski and two men who were unknown to him,
but who Mr. Skotarczak told him were Slowik and Edward Mazur] .
See Government's Exhibit 15(III); Relator’s Exhibit 19, p. 0212.
After one initial mention of “Mazur,” Mr. Zirajewski inexplicably
then started referring to “Edek” who Nikodem addressed as “Bako.”
He stated that he had seen "Edek” before at a meeting with Mr.
Skotarczak that tock place in a parking lot in Wilandw. Id., p.
9213. Mr. Zirajewski stated in the August 1%, 1999 statement

that he, not Mr. Nowosad, was responsible for hiring the hitman
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and that he, not Mr. Nowosad, arranged for Sergey to play that
role. Id., p. 0212-13. He stated that he then attended another
meeting at the Marina Hotel, with five other men - Messrs.
skotarczak, Nowosad, Kartofel and two men unknown to Mr.
Zirajewski. Neither ceneral Papala, nor the murder, wexe
discussed at this meeting. Id., P. ND213-0214.

7 few weeks later, on September %, 1999, Mr. Zirajewski gave
another statement. This time, he described two meetings at the
Marina Hotel. At the first, which was attended by Messrs.
Skotarczak, Kartofel, Zirajewski and another man who Mr.
Zirajewski recognized in the photcgraphs (not Mr. Mazur), they
generally discussed "killing a ‘dog’ from Warsaw” but no cother

details were discussed. Government’'s Exhibit 2 (III); Relatoxr’s

Exhibit 1%, p. 016%. Mr. Zirajewski stated that he was
responsible for securing the hitman and that he hired Sergey to
do the job. Id. He stated that, at the second meeting, which
was attended by Slowik and Mr. Mazur, he was shown pictures of
General Papala. Id.. p. 01l62.

Mr. Zirajewski's next interview, at least according to the
records provided to the Court, was a year and a half later. This
time, Mr. Zirajewski brought Mr. Nowocsad back as the instigator,
stating that “Nowocsad probably met with Kartcfel. They talked
about a contract for killing some man from Warsaw."” Government's

gxhibit 16{III); Relator’s Exhibpit 19, p. 0216. This time,
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according to Mr. Zirajewski, the Marina Hotel meeting was
attended by Messrs. Zirajewski, Skotarczak, Kartofel and “Bakc”;
there was no talk about General Papala at this meeting. Id. He
stated that there was a second meeting, attended by Messrs.
Skotarczak, Zirajewski and two men unknown to him; he stated that
the talk did not concern General Papala or murder but Mr.
Skotarczak’s conflict with Slowik., Id. This statement
implicates Mr. Mazur, at beast, with attending a meeting - at
which the murder of General Papala was not discussed - with
persons known to engage in organized crime activities.

Further undermining the reliability of Mr. Zirajewskl’'s
statements is the fact that, in several, Mr. FZirajewskl either
admits that he lied under oath, admits that he essentially made
up the connecticn between Mr. Mazur and General Papala or he
admits that he is providing information in exchange for a reduced
sentence in the murder case for which he was being detained. Imn
his May 30, 2001 statement, Mr. Zirajewski discussed two meetings
that tock place at the Marina Hotel; Mr. Zirajewski stated that

General Papala was not discussed at either meeting, but that,

after the first meeting, Niko$ - that is, Nikcdem Skotarczak -
told him there would be a contract for a hit in Warsaw. See
Relator’s Exhibit 19, pp. 0216. Significantly, Mr. Zirajewski
stated that, after he was detained, and after he heard about

General Papala’'s murder on the news, he, *built [the] hypothesis”
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that the Marina Hotel meetings involwved a contract to kill
General Papala. Id. Worse yet, he admits that he offered this
“hypothesis” “leln the basis of my own considerations” - that is,
in an attempt to get a reduced sentence in the marder charge for
which he was being detained. According to the government's
submission, it worked; an "official note” states that Mr.
Zirajewski “was placed under temporary detention on 23 April 1998
. . . as a person suspected of ordering and participation,

in the murder of Piotr Sulej. He placed extensive and credible
testimony in this matter. Taking the above into account, the

Court of the First Instance, imposed on him a penalty of 12 years

imprisonment. The matter was referred for ancther consideraticon
by a court of higher instance.” Government's Exhibit 16 (IV);
Relator's Exhibit 18, p. 0356. In itg most recent submissicn to

the Court, the government cenfirms that Mr. Zirajewskli received a
reduced sentence for his cooperation. See Government's Resporse
to Mazur’'s Post-Hearing Memorandum, p. 13.

In his May 30, 2001 statement, Mr. Zirajewski suggested that

his earlier statements contained fabrications based upon his

“hypothesis,” but that the current statement was the truth; he
stated, *[t]loday I gave bare facts without my commentary or
conclusions.” Relator’s Exhibit 19, p. 0216. This is
significant for Mr. Mazur’s purposes because the May 30, 2001

statement attributed nothing about General Papala to Mr. Mazur.
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Even if the Court were to accept Mr. Zirajewski’s statement that
Mr. Mazur and “Bako” were the same person, the only thing
attributable to Bako is his presence at the first Marina Hotel
meeting - where “there was no talk about Papala.” Government's
Exhibit 16{ITI); Relator’s Exhibit 1%, p. 0216. Simply being in
the presence of people known to be associated with crganized
crime is not a crime - at least, it is not the basis for the
extradition request. Mr. Zirajewski did say that, after the
meeting, Niko$ told him there would be a contract for a hit in
Warsaw, but he does not attribute anything about that to "Bako”
or Mr. Mazur. He described a second meeting at the Marina Hotel,
bur does not include Mazur/Bake in the list of attendees, and he
said that the purpose of the meeting was to discuss issues that
had nothing to do with General Papala. Id., p. 0216. In short,
the one statement Mr. Zirajewski gives that professes to be the
gospel on this, dees not implicate Mr. Mazur in any crime, and

canmot be the basis for probable cause to believe that he incited

somecne to murder General Papala.
A statement dated January 7, 2003 begins with Mr. Zirajewski
admitting that

in my first testimonies in this case I did not tell the
whole truth because I was afraid for my safety and that
of my loved ones, however I have decided to tell all I
kriow, as I decided that when I tell everything I know,
my situation would improve in the case that is
currently heard before the District Court in Gdaisk, I
had been earlier advised by interviewer in the case
that the Criminal Code in article 60 paragraph 4
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provides for a possibility of mitigation of penalty in
a situation when cne reveals material circumstances of
ancther case. In testimonies of 2002 I told the truth,
withholding nothing, and possible discrepancies follow
from the fact that I have been detained for almost fiwve
years now; also almost five years have lapsed from the
event 1 witnessed.
covernment’s Exhibit 7(IIT); Relator’'s Exhibit 1%, p. 0183. 1In
other words, by his own admission, Mr. Zirajewski is giving the
statement in an attempt to get a reduced sentence in the murder
case for which he is being held. This goes beyond guestions of
credibility; it obliterates the government’s only evidence of
probable cause. See In re Singh, 124 F.R.D. 571, 574-575 (D.
N.J. 1887].

True, Mr. Zirajewskil would not be the first jailed witness

to provide testimony against ancther in the hope of getting a

deal for himself. &nd the existence of a motive to lie doces not
automatically, by itself, take the evidence out of the probable
cause determination. But the key 1is whether the testimony bears
other independent indicia of reliability such that, despite the
motive to lie, despite the suspect nature of the testimony,. the
evidence is otherwise able to support a probable cause finding.
For example, 1n Molina ex rel. Mclina v. Cocper, 325 F.32d 983
(7th Cir. 2003}, the Seventh Circuit held that, although the
witness had a motive to lie lhe was trying to get himaelf a
deal}, his testimony was nonetheless reliable for two reasons:

firet, the statement was against the witnegs' own penal interest,
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in that he also implicated himself in the crimes charged; and,
second, the testimony was independently corrcborated, and was
detailed, concrete and clearly based on first-hand cbservation -
all, according to the court, "“strong indicia of reliability.”
Id., at 970-971 f(citing Illincis v. Gates, 462 U.5. 213, 234
(1983%; United States v. Jones, 208 F.3d €03, 60% (7th Cir.
2000); United States v. Leidner, 99 F.3d 1423, 142%-30 {7th Cir.
1996) ; United States v. Reddrick, %0 F.3d 1276, 1280 (7th Cir.
1996) . Similarly, in Eain v. Wilkes, the Seventh Circuit heid
that "[aln accomplice's accusations are nct automatically
incompetent” and may be sufficient to support a determination of
probable cause where, for example, the accusations go against the
witness’ own penal interest or where the witness’ testimony is
corroborated by further facts. Eain, 641 F.2d at 51C. Such
indicia of reliability are lacking with regard to Mr. Zirajewsk:l.
Mr. Zirajewski did not implicate himself in the crime; in
come statements he said he hired the hitman {(though nct the
hitman who ultimately committed the murder), in others he said
somecne else was responsible for that. Indeed, Mr. Zirajewski’s
role in the scheme changed from statement to statement. Nor is
his testimony independently corroborated. The only witness to
corroborate anything about a meeting at the Marina Hotel is Artur

zielingki. And, as the Court will explain below, his testcimony

is suspect as well. More significantly, twe of Mr. Fielifiski's
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statements completely contradict Mr. Zirajewski's statements, and
the one statement that does corroborate his statement is
similarly unhelpful; although it corroborates the notion of a
meeting at the Marina Hotel, it undermines it in a very serious
respect: Mr. Zielinski said Mr. zZirajewski was not present at the
meeting. In short, Mr. zielifnski's statements do nothing to make
Mr. Zirajewski's inherently suspect astatement reliable. BAnd
there is nothing else in the record to strengthen the character
of Mr. Zirajewski’s testimony.

The government emphasizes that Mr. Mazur was in Poland at
the very time Mr. Zirajewski claims he sclicited him to murder
General Papala. A&And it suggests that this fact independently
corroborates Mr. Zirajewski's account., First, Mr. Zirajewskl
never pinned down the exact timeframe of the solicitation; he
said the meetings at the Marina Hotel occurred in February or
March or Bpril of 1998, and he said he knew thirngs happened
before April &, 1998, which was the day hig car was blown up.

The gowvernment's argument might be stronger if Mr. Zirajewskil had
nailed down a specific date - or even a specific week - and Mr.
Mazur had been present at that time. But, ewven then, as the
travel documents submitted by the government make clear, Mr.
Mazur was in Poland all the time. See Government's Hearing
Exhibit 1. The records, which cover the period from April 1%%1

through March 2002, show that Mr. Mazur traveled tc Poland, on
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average, at least ten times each year, scmetimes staying for
weeks at a time. Id. His travel during the period when the
“incitement” is supposed to have occurred is typical of his
travel pattern during the decade covered by the government’s
records - the vears before and after the period included in Mr.
Zirajewski's statements, the years during which no wrongdoing is
alleged to have occurred. 1In any given month or two-month
pericd, the odds were extremely high that Mr. Mazur would be 1in
Poland. Thus, it is simply not possible to attach any
significance to the fact that Mr. Mazur was present in the
country within the wvery general timeframe described by Mr.
Zirajewsk:i.

Finally, the government makes much of Mr. Zirajewski's
identification of Mr. Mazur in the line-up on February 27, 2002.
Having now seen the pictures documenting that display, the Court
finds that this identification undermines, rather than bolsters,
the government’s probable cause showing. As even Agent Boertje
admitted, the three cother men appearing in the line-up bear
little resemblance to Mr. Mazur. Most troubling is the fact that
the other three men are dressed in dark, subdued colors, whereas
Mr. Mazur is wearing a bright red, slightly oversized jacket.
and, significantly, despite representations to the contrary at
the hearing, the government now concedes that the Poclish

authorities “asked Mazur to remove his business suit and gave him
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an everyday type of red jacket to wear over his business shirt in
an effort to make his dress look less formal.” See Government's
Response to Mazur’s Post-Hearing Memorandum, p. 15 (emphasis
added). They may as well have made him wear a target on his
chest or a sign over his head saying “"pick me.” Mr. Zirajewski’'s
identification would never pass muster in this country. Given
that Mr. Zirajewski’s statements contain no prior description of
Mr. Mazur - on the contrary, when asked about it, he stated that
he was unable to describe Mr. Mazur, sgee Relater's Exhibit 1%, p.
0213 {August 19, 1999 statement}, his identification of Mr. Mazur
in the unduly suggestive line-up is highly suspect. See, e.g.,
Kyles v. Whitley, 514 U.S. 419, 444 {(1395) (reliability of
identification following impermissibly suggestive line-up depends
in part on accuracy of witness’ prior descripticn) (citing Neil v.
Biggers, 409 U.S. 188, 199 (1972)); Manson v. Brathwaite, 432
U.8. 958, 114 (1977). Indeed, the government's reliance on this
identification is shocking and coffensive, particularly in light
of the recent revelation that the red jacket was foisted upcon him
by the Polish authorities.®

The government’'s next witness, Andrzej Zielinski is no more

‘amazingly, despite the recent admission that the Polish
authorities made Mr. Mazur remcve his suit cecat and don instead
the red fleece, the government persists in accusing Mr. Mazur of
lying when he swore, in his affidavit, that he wore a suit during
the line-up. See Government's Response to Mazur's Post-Hearing
Memorandum, p. 15.
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reliable than Mr. Zirajewski. On July 26, 2004, Mr. Zielinski
was confronted with Mr., Zirajewski‘s testimony concerning his
presence at the Marina Hotel, and he flatly denied it; he said he
didn’t know Mr. Mazur, didn‘t know Mr. Zirajewski and did not
recall meeting with Mr. Skotarczak at the Marina Hotel except for
one time, and that had nothing to do with General Papala, Mr.
Mazur cor murder. That statement was consistent with a statement
he gave six weeks eariier, on June 16, 2004; at that time, Mr.
Zieliriski gave the same story: he said nothing about Mr. Mazur or
the Papala murder; indeed, an attachment documenting the
*undisclosed part of the report® indicates that Mr. Zielinski
*oconfirms his acguaintance with Ryszard Bogucki, but he denies
the fact of meeting and having a conversation in Gdarsk, at the
Marina Hotel, with Edward Mazur and Artur Zirajewski in April
1295.% Government’s Exhibit 5(IV); Relator's Exhikit 19, p.
0292. Then, in a complete about face almost two years later, on
June 23, 2006, Mr. Zielinsgki, in an apparent epiphancus moment,
confirmed Mr. Razniak’'s account, and confirmed that he had told
Mr. Raziniak about a meeting he had with Nikodem Skotarczakx and
Edward Marzur where "“the order to kill Marek Papala had been
menticned.” Government's Exhibit 3{IV;; Relator's Exhibkit 1%, p.
0260, The government argues that Mr. Zielinski changed his story
and decided to tell the truth because he realized that his friend

- Mr. Razniak - had turned against him; Mr. Mazur argues that Mr.
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Zielinski pointed the finger at him because he realized that he
could help himself if he adopted Mr. Razniak’s story. Frankly,
the record does not allow the Court to determine which is the
more likely gcenario, though it does seem odd that Mr., Zielinski
saild nothirg until Mr. RaZniak handed him the stcry.

Significantly, although the government attempts to
characterize Mr. Zielinski’s statement as being corroborative of
Zirajewski’'s account, it is not. In fact, Mr. Zielinski’s June
23, 2006 statement undermines Mr. Zirajewski's story in one very
important asgpect: Mr. Zielinski gpecifically stated that the
meeting at the Marina Hotel included just him, Mr. Skotarczak and
Mr. Mazur; he specifically stated, when asked whether Mr.
Zirajewskl was there, "I do not remember this man, I cannot
recogrise him.” See Relator's Exhikit 1%, p. 02&61.

Finally, with regard te Mr. Zielinski, the Court notesg that
the June 23, 2006 statement, the only one to implicate Mr. Mazur,
is further suspect because of its self-serving nature. Unlike
the statements in Eain, which were deemed to be reliable, in
large part, because they amounted to admissions against the
interest of the witness who made them, see Eain v. Wilkes, 641
F.2d at 510 (statements of accomplice reliable because they were
against his own interest), Mr. FZielinski‘s statement, if
believed, indicts him of nothing criminal; at woret, his

statement suggests that he was guilty of trying to help his dear
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friend get out of jail sooner and of trying to swindle a man who
was planning to have Poland’s top peliceman killed. Like Mr.
Zirajewski's statements, Mr. Zielisski’s June 23, Z006 statement
lacks any indicia of reliability and does not giwve rise to
probable cause; the government implicitly acknowledges as much in
choosing to rely on Mr. Zirajewski’s statements instead of Mr.
Zielifiski's statements.

The Court will not engage in speculation as to why the
Polish WNational Prosecutcor's Qffice submitted the additional
statements of Zygmunt Rainiak and Andrzej Zielinski to the
Department of Justice on July 7, 2006. The cover letter
indicates that the submission was pursuant Lo ear:ler
correspondence between the parties. What is clear, however, 1is
that these additional statements were procured by the Prosecutor
on June 9 and June 23, 2006, more than one year after the April
4, 2005 formal request for Mr. Mazur's extradition and more than
eight years after the alleged events. If these statements were
intended to bolster probable cause, they failed miserabkly.

The statements of Marcin Puczyriski are easily the most
reliable of all of the evidence in the record; Mr. Puczyhiski
appears to have no c¢rimimal histery and no motive to lie. Yet, a
close examinaticn of his statements reveals that they cannct
suppert a finding of probable cause to believe that Edward Mazur

incited Artur Zirajewski to murder General Papala. First,
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although this ewvidence is highly unfaveorable to Mr. Mazur,
suggesting as it does that he spent time with a man known to be
invelved in organized crime, see Dfficial Police Note on Ratfal
Kanigowski, Relator's Exhibit 1%, p. 0371-0375, that is not the
crime for which the Republic of Poland is seeking extradition.
Mr. Puczynski’s statements do not implicate Mr. Mazur in General
Papala’s murder or in the incitement of General! Papala's murder;
the statement about the disposal of a package, which Mr.
Kanigowski said contained *“Papala’s things,” would likely be
enough to link Mr. Kanigowski to the crime. But there is noching
in Mr. Puczyhiski's statements to link the package, the calls
about the package or Mr. Kanigowski’s strange behavicor to Mr.
Mazur. Most significantly from the Court's perspective, Mr.
Puczyrski’s statements do nothing to corroborate Mr. Zirajewski’s
statements. Indeed, Mr. Ziraiewski, in all! of his fourteen
statements, never even mentioned Mr. Kanigowski.

The statements of Mr. Trella, ancther Peolish criminal is
similarly worthless; at best, he put Mr. Mazur in the presence of
Mr. Skotarczak - not favorable, but not criminal. He offered
nothing from which the Court could conclude that Mr. Mazur
incited Artur Zirajewski to murder General Papala. And he
offered nothing in the way of corroboration for Mr. Zirajewski’s
statements; again, Mr. Zirajewskl never ewven menticoned him.

At first blush, there would seem to be an awful lot of
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evidence connecting Edward Mazur — a man with no known criminal
history in either of his home countries - to various people known
by the Polish authorities to be involved in organized crime
activities. That is surprising (given what the Ccurt knows about
Mr. Mazur's existence here in the United States}, but not
griminali. The Republic of Pcland is seeking to extradite Mr.
Mazur to face charges that he incited Artur Zirajewski to murder
General Papala, and this Court is obliged to grant that request,
but only if the evidence gives rise to “a soundly-based belief
that the suspect may have committed [the] crime.” Gramenos, 757
F.2d at 442. The evidence gives rise to, at most, a soundly-
based belief that Mr. Mazur was hanging out with some rather
snady characters. But that alone is not enough to send him te
Poland; on close inspection, the evidence does not give rise tc
probable cause to beliewve that he incited murder. To the extent
the evidence supports the notion that one of these shady
characters murdered General Papala, the evidence would not permit
any court to hold Mr. Mazur accountabkle for those acticns. True,
Mr. Mazur was with General Papala on the night he was killed; but
Mr. Mazur’s affidavit - which is corrcborated by Berlitz business
records and the statement of General Papala’s widow - explains
that evidence away entirely and cobliterates any ncoticn of
probable cause stemming from this fact. Even Mrs. Papala

admitred that her husband and Mr. Mazur were friends; indeed, she

68



Case 1:06-mc-00295 Document 47  Filed 07/20/2007 Page 67 of 69

stated that her husband had contacted Mr. Mazur about arranging
the language course.

Thig Court is not charged with determining guilt or
innocence; nor is this Court permitted to simply hand over a
United States citizen on the werd of a prosecutor, coupled with
conclusery allegations and unsubstantiated, unreliable evidence.
See U.S. v. Fernandez-Morris, 99 F.Supp.2d 1358, 1366 [(8.D.Fla.
i99%). If presented at a preliminary hearing in this country,
Mr. Zirajewski’s contradictory, self-serving statements and his
suspect identification cof Mr. Mazur would be deemed unreliable
and the case would be thrown ocut. The Court does not see why a
different result should cbtain simply because a foreign
government is presenting the evidence; certainly, it is hard to
imagine that Mr. Mazur, a United States citizen, should be
penalized in terms of his rights, because of that.

This Court is mindful of the deference to which the
decisicons of a foreign government are entitled in extradition
matters. It is because of such deference that courts rarely seenm
to deny extradition requests; indeed, in its twelwve and one half
vears on the bench, this Court has never denied a request for
extraditicn, has never even come close to doing so.  But the
Court is not merely a rubber stamp for a forelgn government's
decision that prohable cause exists, such that an American

citizen should be held te answer criminal charges in that
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country. In our system of justice, each case must be decided
based on the particular evidence presented therein. And, in this
case, the evidence presented fell short of the mark.

For reasons that remain unclear to this Court, the Republic
of Poland has pursued extradition based upon selected statements
given by Artur Zirajewski - a known scoundrel and unmitigated
liar - implicating Mr. Mazur, without addressing all of the other
statements given by this witness that, not only do not implicate
Mr. Mazur, but contradict what Mr., Zirajewski said in the
statements emphasized by the government. While it is true that
the Court may not consider issues relating to the credibility of
witnesses whose statements form the basis of the government’s
extraditicn request, see Sahagian v. United States, 864 F.2d 509,
514 n.6 {(7th Cir. 1988); Eain, 641 F.2d at 511; Bovio, %8% F.zZd
at 259, that prohibition does not reguire the Court to accept,
without guestion, statements that are riddled with admitted lies
and are so inconsistent as to be rendered wholly unreliaple. If
that were the case, the judicial function in extradition cases
would be rendered meaningless and this Court weould truly be a
rubber stamp for the government.

The Court has evaluated all of the evidence presented by the
parties, and, consistent with the standards set forth above, it
declined in some i1nstances to hear or consider evidence that

merely contradicted the government's evidence. 1In the final
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analysis, the evidence that Mr. Mazur presented was not what did
in the government‘s case; rather, it was the evidence presented
by the government itself that sealed the deal. That evidence,
though seemingly damning on its face, on cleose scrutiny, turned
out to be so internally inconsistent, so patently unreliable,
that it obliterated, all on its own, any semblance of probable
cause.
CONCLUSION

For the reasons set forth above, and upon consideration of
the entire record, the Court finds that the government has failled
to meet its burden under the Extradition Treaty between the
United States and the Repubklic of Poland and under the federal
extradition statutes. Accordingly, the Ccurt denies the request

for extradition with regard to Ecdward Mazur.
Dated: Juiy 20, 2007

ENTER:

@ﬁ@“@\@s

ARLANDER KE¥S
United States Maglstrate Judge
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